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I.  Establishment of the Several Charges 

 

Under the offenses outlined in the London Charter of the International Military Tribunal, the 

prosecution hereby charges Hermann Göring with the following three counts:  

1) War Crimes 

2) Crimes against Humanity 

3) Crimes against Peace 

 

II.  Counts One and Two: War Crimes and Crimes against Humanity  

 

The prosecution charges Hermann Göring with committing War Crimes and Crimes against 

Humanity between 1 September 1939 and 8 May 1945, in Germany and in all those countries 

and territories occupied by the German Armed Forces since 1 September 1939, and in Austria, 

Czechoslovakia, and Italy, and on the High Seas. War Crimes is defined by Article 6 (b) of the 

London Charter, including violations such as “murder, ill-treatment or deportation to slave labor 

or for any other purpose of civilian population of or in occupied territory, murder or ill-treatment 

of prisoners of war or persons on the seas, killing of hostages, plunder of public or private 

property, wanton destruction of cities, towns or villages, or devastation not justified by military 

necessity.”
1
 Crimes against Humanity is defined by Article 6 (c) of the London Charter, 

including violations such as “murder, extermination, enslavement, deportation, and other 

inhumane acts committed against any civilian population, before or during the war; or 

persecutions on political, racial or religious grounds in execution of or in connection with any 

crime within the jurisdiction of the Tribunal, whether or not in violation of the domestic law of 

the country where perpetrated.”
2
   

Throughout Germany’s occupation of foreign territories during the War, military forces 

murdered and tortured civilians, ill-treated them, and imprisoned them without legal process. 

These mistreatments were carried out by diverse means including shooting, hanging, gassing, 

gross overcrowdings, beatings, and brutality and torture of unthinkable kinds. The defendant 

issued directives to use Soviet and French prisoners of war in the armament industry; he spoke of 

seizing Poles and Dutch and making them prisoners of war if necessary, and using them for 

work. He also agrees Russian prisoners of war were used to man anti-aircraft batteries. The 

defendant persecuted the Jews, particularly after the November, 1938 riots, and by decree of 31st 

July, 1941, he directed Himmler and Heydrich to bring "about a complete solution of the Jewish 

question in the German sphere of influence in Europe.”
3
 There is nothing to be said in mitigation. 

Göring was almost always the moving force in the Nazi regime, second only to Adolf Hitler 

                                                 
1
 “The Avalon Project : Charter of the International Military Tribunal” Avalon Project - Documents in Law, History 

and Diplomacy. Web. 26 Apr. 2010. <http://avalon.law.yale.edu/imt/imtconst.asp> 
2
 “The Avalon Project : Indictment : Count Three.” Avalon Project - Documents in Law, History and Diplomacy. 

Web. 26 Apr. 2010.  
3
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Project - Documents in Law, History and Diplomacy. Web. 26 Apr. 2010 
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himself. He was the leading war aggressor, both as a political and military leader; he was the 

director of the slave labor program and the creator of Jewish concentration camps, and is directly 

responsible for other oppressive programs directed towards other races, both at home and 

abroad.
4
   

War Crimes and Crimes against Humanity as Jus Cogens  

Although the legal notions of “War Crimes” and “Crimes against Humanity” had yet to be 

recognized as punishable offenses under international law at the time the defendant’s crimes 

were committed, they were already accepted as formal and blameworthy offenses under 

numerous international agreements and conventions.  

In other words, the crimes defined by Article 6 (b) and 6 (c) of the London Charter were 

recognized as part of international law prior to the defendant’s committed crimes. They are 

supported by articles 46, 50, 52, and 56 of the Hague Convention of 1907, effectively stating that 

“family honors and rights, individual lives and private property, as well as religious convictions 

and liberty, must be respected …private property cannot be confiscated … [and] all seizure of, 

and destruction, or intentional damage done to such institutions, to historical monuments, works 

of art or science, is prohibited, and should be made the subject of proceedings.”
5
 The rules of 

land warfare expressed in the convention undoubtedly represented an advance over existing 

international law at the time of their adoption, and by 1939 were recognized by all civilized 

nations. They were also regarded as being declaratory of the laws and customs of war which are 

referred to in Article 6 (b) of the Charter.
6
   

These crimes were also recognized as part of international law in the Geneva conventions of 

1929, most specifically in articles 2, 3, 4, 46, and 51. These articles effectively state that 

“Prisoners of war … shall at all times be humanely treated and protected, particularly against 

acts of violence, from insults and from public curiosity … [and] Prisoners retain their full civil 

capacity.”
7
  

Thirty states were signatories to the Hague Convention at the time the defendant’s crimes were 

committed,
8
 and 45 countries signed the 1929 Geneva Convention.

9
 Germany was a signatory to 

both conventions, as were the majority of major world powers at that time, including the United 

States, Great Britain, and France. This widespread international agreement on the illegality of 

War Crimes and Crimes against Humanity renders their prohibition jus cogens, or a transcendent 

norm of international customary law.
10

 However, international law was at its earliest roots in 

1945, and because of this its instruments and methods of enforcement were broad and less 

                                                 
4
 “The Avalon Project : Indictment : Count Three.” 

5
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6
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7
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8
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9
 “World War Two - Geneva Convention.” History on the Net Main Page. Web. 26 Apr. 2010. 

<http://www.historyonthenet.com/WW2/geneva_convention.htm>. 
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developed than they are today. With this in mind, the international community’s recognition of 

jus cogens at both conventions represents the greatest developments in international law for that 

time period, and this outweighs the convention articles’ lack of punishable specificity.  

In sum, War Crimes and Crimes against Humanity did not exist as penal crimes in 1939, but they 

were still legally and formally classified as criminal and immoral. International law at that time 

simply lacked the enforceability to specify the crimes’ legal penalties. The London Charter of 

1946 merely establishes the ability to prosecute offenses that were recognized as strong, accepted 

international norms under The Hague Convention and The Geneva Convention. For these 

reasons, War Crimes and Crimes against Humanity constitute jus cogens offenses, thereby 

rendering the defendant legally responsible and punishable under international law.  

III.  Count Three: Crimes against Peace  

 

The prosecution hereby charges Hermann Göring with committing Crimes against Peace during 

a period of years preceding 8 May 1945. Crimes against Peace are defined by Article 6 (a) of the 

London Charter as the “planning, preparation, initiation or waging of a war of aggression, or a 

war in violation of international treaties, agreements or assurances.”
11

  

The German instigation of the Second World War represented a serious, unjustifiable crime 

against the relative peace and stability established following the hostilities of the Great War. 

Each one of Nazi Germany’s militaristic actions spanning from the reoccupation and fortification 

of the Rhineland on 7 March 1936 until the fall of the Third Reich on 8 May 1945 contributed 

directly to the preparation, initiation and waging of wars that were both aggressive in nature and 

in violation of numerous international treaties and agreements, most notably the Treaty of 

Versailles and the Kellogg-Briand Pact of 1928.
12

  

As Adolf Hitler’s second in command, Hermann Göring held a prominent position within the 

government of the Third Reich. Information on Göring’s managerial actions during a period of 

years preceding 8 May 1945 demonstrates that he was not a pawn, but an instigator, a designer of 

policy, and a visionary within the Nazi party. Göring has freely admitted that Hitler kept him 

well-informed of significant political and military decisions, and that he often took it upon 

himself to organize and execute certain tasks integral to the German war effort.
13

 He admits that 

he was the mastermind behind the 1938 annexation of Austria, stating that “I must take 100 per 

cent responsibility…I even overruled objections by [Hitler] and brought everything to its final 

development.”
14

 Further positions of power, including his role as Commander-in-Chief of the 

Luftwaffe during the invasion of Poland and beyond, leave no doubt that he was a primary 

                                                 
11

 “The Avalon Project : Charter of the International Military Tribunal.”  
12

 “The Avalon Project : Indictment : Count One.” Avalon Project - Documents in Law, History and Diplomacy. 

Web. 26 Apr. 2010  
13

 “The Avalon Project : Judgement : Goering.” Avalon Project - Documents in Law, History and Diplomacy. Web. 

26 Apr. 2010  
14

 Ibid 
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instigator of Nazi Germany’s aggressive wars.
15

 His guilt on the count of perpetrating Crimes 

against Peace is undeniable.  

Crimes against Peace as Jus Cogens  

The prosecution admits that the legal notion of a Crime against Peace was not officially 

recognized as a punishable offense under international law at the time when the defendant's 

offenses were perpetrated. However, notions about the illegality and immorality of conducting 

“wars of aggression” were widely held within the international community prior to the outbreak 

of the Second World War. In the wake of World War I, multiple attempts were made to prevent 

future episodes of aggressive military conquest by branding such action an international crime. 

The League of Nations, to which Germany became a party in October of 1925 after signing the 

Treaty of Locarno, outlawed aggression by requiring all member nations to observe “obligations 

not to resort to war” and to “undertake to respect and preserve as against external aggression the 

territorial integrity and existing political independence of all Members of the League.”
16

 The 

Kellogg-Briand Pact of 1928, to which Germany was an original signatory, had a similar aim of 

eliminating aggression. Article 1 of this international agreement held that all contracting parties 

would “condemn recourse to war for the solution of international controversies, and renounce it, 

as an instrument of national policy in their relations with one another.”
17

 By signing this pact, 

states also agreed “that the settlement or solution of all disputes or conflicts of whatever nature 

or of whatever origin they may be…[would] never be sought except by pacific means.”
18

 

Ultimately, sixty-two nations ratified this pact in the interest of achieving international peace and 

security.
19

  

The significant membership of the League of Nations (the 42 founding members were joined by 

21 more states between 1920 and 1946), combined with the widespread acceptance of the 

Kellogg-Briand pact, indicates that there existed considerable agreement on the unlawfulness of 

planning and executing wars of aggression at the time when the defendant's crimes were 

committed. The prosecution argues that such a high level of consensus renders prohibition on 

such belligerent military action an inviolable norm of customary international law, or a jus 

cogens. Although international law during the Second World War was significantly 

underdeveloped and lacked the enforceability to establish the indictment’s legal penalties, the 

illegality of pursuing aggressive war was still unquestioned within the international community. 

Thus, the London Charter merely establishes the ability to prosecute offenses that were already 

made unlawful under Article 1 of the Kellogg-Briand Pact and Article X of the Covenant of the 

League of the Nations. International recognition of Crimes against Peace as jus cogens offenses 

renders the defendant legally responsible and punishable under international law.  

                                                 
15

 Ibid 
16

 “The Avalon Project : The Covenant of the League of Nations” Avalon Project - Documents in Law, History and 

Diplomacy. Web. 26 Apr. 2010 <http://avalon.law.yale.edu/20th_century/leagcov.asp> 
17

 “The Avalon Project : The Kellogg-Briand Pact 1928: Article 1” Avalon Project - Documents in Law, History and 

Diplomacy. Web. 26 Apr. 2010 <http://www.yale.edu/lawweb/avalon/imt/kbpact.htm#art1> 
18

 “The Avalon Project : The Kellogg-Briand Pact 1928: Article 2” Avalon Project - Documents in Law, History and 

Diplomacy. Web. 26 Apr. 2010 
19

 “Kellogg-Briand Pact.” American History and World History at Historycentral.com . Web. 26 Apr. 2010. 

<http://www.historycentral.com/TheTwenties/Kellogg-Briand.html>. 
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IV.  Preemptive Arguments  

 

Ex Post Facto & Nulla Poena Sine Lege 

Any arguments by the defense grounded in ex post facto law or nulla poena sine lege are not 

applicable in this case. Firstly, while the legal concept of ex post facto is pervasive in state 

governments before World War II, it has no grounding in international law until the U.N. 

Declaration of Human Rights in 1948. Because the alleged crimes were committed before this 

date, ex post facto cannot be used as defense in the present case. Secondly, War Crimes, Crimes 

against Humanity, and Crimes against Peace were all already firmly established as international 

crimes as early as 1907, and are represented in a number of charters and conventions. For this 

reason, the above three counts were strong jus cogens while ex post facto had absolutely no 

status as a jus cogens in international law when Göring’s crimes were committed.  

The argument against ex post facto and nulla poena sine lege is further supported by Grotian 

legal theory, which asserts that laws “established by the Will of Men [are] duly distinguished 

from those which are founded on Nature”. He describes natural law as timeless and sometimes 

hard to access, and develops this theory by claiming men take natural law and “reduce it into a 

system.” In the same vein, while War Crimes, Crimes against Humanity, and Crimes against 

Peace were only recently incorporated “into the system” of international law as punishable 

crimes, they have always existed in natural law as accepted norms.
20

 

Duress  

Any arguments by the defense grounded in either the principle of duress or Göring’s alleged 

ignorance of the crimes listed above are not applicable to this case. Firstly, according to article 8 

of the London Charter, “The fact that the Defendant acted pursuant to order of his Government 

or of a superior shall not free him from responsibility.”
21

 Secondly, Göring was indisputably the 

second most powerful official in the Nazi party, and readily possessed the ability to defy Adolf 

Hitler. As previously stated, the defendant was not a pawn, but a visionary within the Nazi 

regime, often acting on his own accord to carry out the German war effort.  

Jurisdiction  

Any arguments by the defense claiming the International Military Tribunal lacks the jurisdiction 

to try the defendant, or that there is a lack of neutral parties participating in the trial are not 

applicable in this case. This is supported by article 3 of the London Charter, claiming “neither 

the Tribunal, its members nor their alternates can be challenged by the prosecution or by the 

Defendants or their Counsel.”
22

 

 

                                                 
20

 Grotius, Hugo. The Rights of War and Peace. [1625] Edited by Richard Tuck. 3 vols. Indianapolis: Liberty Fund, 

2005. Prolegomena 
21

 “The Avalon Project : Judgment : The Law Relating to War Crimes and Crimes Against Humanity.” 
22

 “The Avalon Project : Charter of the International Military Tribunal”  
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V. Conclusion 

 

On the nature of international law and the importance of predictability  

International law is a living, growing institution that evolves as states reach new understandings 

of what constitutes right and wrong behavior in the international system. As notions concerning 

jus ad bellum and jus in bello (for example) become more and more accepted among civilized 

nations, international institutions are needed to establish law that enshrines these values and 

creates precedent for dealing with actions that violate them. As U.S. Supreme Court Justice 

Antonin Scalia reminds us, one great advantage of establishing such precedent is that it produces 

unambiguous consequences for specific crimes. These consequences in turn create predictability 

in the law, which is crucial to discouraging future offenses.
23

 Of course, the creation of new 

precedent cannot be arbitrary or capricious. It must command the respect and allegiance of 

civilized society. The significant level of international consensus surrounding the Geneva 

Convention, the Kellogg-Briand Pact, and the League of Nations demonstrates that ideas on the 

illegality and immorality of War Crimes, Crimes against Humanity, and Crimes against Peace 

commanded such respect prior to the Second World War. The prosecution thus urges the 

conviction of Hermann Göring on all three counts in order to establish that these crimes are clear 

violations of international law and that future instances of such offenses will be punished without 

hesitation.   

If the Court does not take this opportunity to establish these crimes as legally actionable 

offenses, repetition of the kind of unspeakable atrocities committed by Nazi Germany under the 

direction of men like Mr. Göring becomes a severe, unacceptable risk. While this Court lacks the 

ability to restore the millions of civilian and combatant lives lost as a result of the defendant's 

ruthless acts, it does possess the power to establish legal precedent that will prevent such heinous 

crimes from occurring in the future.   

 

RESPECTFULLY SUBMITTED, 

 

  Brian Watroba            Matt D’Auria 

BRIAN WATROBA           MATT D’AURIA 

Attorney General           Chief Prosecuting Attorney 

The United States of America          The French Republic 
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